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THE COURT: | passed out an agenda. | take it
everyone has a copy. \Woever is speaking, again, please
identify yourself so the Court reporter can pick it up

| have made an agenda from your respective
subm ssions. So, | think we will include everything that has
been subnmitted, but if anyone has anything nore to say or
another itemto put down, don't be bashful about telling me.

| want to say that | am somewhat di sappointed in what
| think is not the degree of cooperation that | am experiencing
in this collection of cases that exists in the others.

There has to be a nuch better ability on the part of
counsel to get together and cooperate about things that really
are not adversarial. Fighting over agenda points is not
sonething | want to see again. And review ng that which | have
ruled on, or ignoring it, or meking individual interpretations
of what has to be done is also not sonething | appreciate.

These are very difficult cases to manage. It's ny job
to nove them ahead, all of the tracks, to nove them ahead, and
Il will not be able to do that if every one of nmy orders is
subj ect to review and reexam nation and a | ack of diligence in
conplying with them

| may be wong. | amnot infallible. | don't claim
to be infallible, but we nust get on. And | can understand
reluctance on the part of the plaintiffs to particularize, but
| insist onit and we are going to do it. And | don't want to
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deal with other kinds of renedies that a judge in this court
has.

I want this to be done on a cooperative basis. If we
cooperate in finding responses, we will nmove ahead. W will
nove ahead, | think, nore rapidly than any of us, if we think
about it, believes is credible. But | need your cooperation
and | insist on having it.

The first itemof business is welcom ng Lat ham and
Watkins to the case.

M. Shaffer, perhaps you want to introduce your
successor.

MR SHAFFER. | woul d be happy to, your Honor.

Gary Shaffer for the Gty of New York. As you can
see, we have additional faces here to present to your Honor.

We have Robert Winer and Margaret Warner, from
McDernott, WIIl and Enmery, who are corporate counsel to Wrld
Trade Center captive insurance conpanies, and with themare Jim
Tyrrell from Latham and Wat ki ns.

| believe M. Weiner would |ike to address the Court
briefly, your Honor.

THE COURT: Pl ease.

MR VEINER  Your Honor, | had sent a letter to you on
COct ober 19th advi sing of the existence of the LMIC Capital
| nsurance Conpany. W do represent the interest of that
conpany and | thank you for having you put on the service |ist
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for the purpose of future proceedings.

As | indicated in ny letter at the tine that | wote
it, there was a search for | ead defense counsel. That search

has been concl uded and Lat ham and WAt ki ns has been sel ected as
| ead counsel for. The captive is not yet licensed as an

i nsurance conpany. There still are a nunber of procedura
steps to be done.

| hope to have them conpleted within the nonth.

Not wi t hst andi ng, we are here today and | am proud to introduce
M. Tyrrell to the Court.

THE COURT: First, let's nove that speaker

MR TYRRELL: | was hoping your Honor woul d ask that.
It was difficult not to have any eye contact whatsoever.

THE COURT: Thank you.

MR TYRRELL: Your Honor, just briefly on behalf of
Lat ham and Watkins. To the clients, to the Court and to the
process, we are honored to be here. W got the good news that
we were selected | ast week. W have been working hard to get
up on the learning curve, but you will appreciate we are not
very far along at the nonent, in addition to the fact that the
captive has not yet been finalized.

We have not yet had an opportunity to reach out to the
mul tiple contractors and conpanies that we will ultimtely be
representing, and finalizing such details as retainer
arrangenents and what have you, and confirmation and
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technicalities.

THE COURT: Do you anticipate being the single voice
for all the contractors in the Cty?

MR TYRRELL: It is our hope to work in that
direction. The Cty will continue to act with us as
co-counsel, certainly with respect to the cases that were filed
bef ore our appoi nt nment.

THE COURT: It would be very useful, because
M. Schaffer has extensive background and | amused to him and
I find himto be extraordinarily reliable and persuasive when
he has to be.

MR SHAFFER. Thank you, your Honor.

There is a possibility of other counsel being involved

in preexisting matters, and certainly Lathamw || be
representing the City on all new matters, unless there are
reservation of rights issues that will be dealt with as they
arise. The expectation is Lathamwi |l be | ead counsel.

THE COURT: Let nme take up this request for a 90-day
extension to answer and nove.

I"'mreluctant to -- you are going to be doing the
work, right, M. Tyrrell?

MR TYRRELL: That's right, your Honor.

THE COURT: It's M. Winer's request. You are either
the beneficiary or otherwise with respect to it.

| don't want to give a 90-day extension. | want the
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case noved. | recognize you are at the bottom of the I earning
curve. | would rather do it in bites.

If I were to start with 45 days, with the hope that
per haps you m ght even be able to respond, is that too short?

MR TYRRELL: The answer, your Honor, it's going to
take us, obviously, atime to do all the things that | have
already alluded to. | think taking it in steps nmake sense, and
if the first step should be 45 days, | think that makes sense.

THE COURT: Let's do a 45-day extension to answer and
nove.

I's there anyone who objects to that, if any of the
plaintiffs object to it?

Way don't you do a stipulation with Sullivan on behal f
of everyone else and | will endorse it.

Number two, what does 1b nean, conmunications wth new
clients?

MR TYRRELL: Your Honor, that neans that we have
dozens and dozens of contractors that do not yet know we bel ong
to them W are going to be --

THE COURT: O vice versa.

MR TYRRELL: We'll do that in this tinme period that
you have al ready given to us.

THE COURT: kay. Thank you.

The second issue is jurisdictional. The status of the
Second Circuit appeal in Hickey.

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
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MR WLLIAMSON Richard WIlianmson for the Port
Authority and World Trade Center Properties, LLC

As we understand it, your Honor, we should be on for
on or about January 10 for oral argunent.

THE COURT: It's a little later than Novenber.

MR WLLIAVBON:  You are right. W subnitted dates,
of fering dates in Decenber, Novenmber and | think even some in
early Decenber. W were not granted any of those days. What
we hear is January 10 is what the Second Circuit will hear it,
the oral argunent.

THE COURT: Ckay. You have gotten nore responsive
i nformation than we have.

MR WLLIAMSON: It was not easy to get, your Honor.

THE COURT: Al right. Nunber three.

Just to say another word before we get to nunber
t hree.

It's unfortunate that the date has not been advanced
earlier. The jurisdictional issues that | struggled with in ny
H ckey deci sion need sone nore authority than | can give to it
or correction or nodification, because they go to basic
jurisdictional issues that forma lot of the things that we
wi || be doing.

As you can see fromny orders that are referred to in
correspondence to ne, and in itemthree of the witers of this
agenda, | amgoing on the basis that the rule of H ckey is the

SOUTHERN DI STRI CT REPORTERS, P.C.
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rule for this case unl ess otherw se advi sed.
And, therefore, | amasking for the particularity in

pl eadi ngs and some ot her aspects of case nanagenent to
i mpl ement the rulings in H ckey.

If the Second Crcuit decides that everything having
to do with the clearance of the work site at the Wrld Trade
Center, and the dunping in Staten Island and ferrying by barge
is part of the Air Transportation System Safety and System
Stabilization Act, it may be that the particularization is
premature and, vice versa, if everything is stayed, it nmay be
premature. But if there is going to be sonme kind of a hybrid,
it's very much needed.

And, frankly, | think for the reasons that we wll get
intoalittle bit later, it's inportant. |It's inportant to
size up these cases as rapidly as possible and to deal wth
them as real issues, which brings us to nunber three, the
status of pleadings.

On Cctober 6th, | issued an order requiring the
parties to proceed with their pleadings. | nade reference to
the anbiguity of the conplaints of many of the plaintiffs as to
various matters, and | said then, as | will be saying now, that
the cases will proceed nore efficiently if the pleadings allege
these points with greater particularity.

And | gave 20 days to provide that particularity,
ei ther by anendnent to the conplaint or by bill of particulars.

SOUTHERN DI STRI CT REPORTERS, P.C.
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No one has done that and | wonder why.

MR, NAPOLI: Your Honor, Paul Napoli

We have recently filed some conplaints. Sone have
been served, sone have not been served

We have been working with the Cty, and |I'msure
M. Schaffer will concur, in trying to nove the process al ong.
Part of the problemhas been that they have been seeking the
appoi ntnent of Latham and Watkins to represent all of the
contractors and the Cty, and they have wanted to wait unti
Lat ham and Watkins was in place before the issues we had
bet ween us were deci ded.

It's been the defendant's position that we shoul d just
amend the conplaint. W believe it would be easier and nore
efficient if we have a short-forminterrogatory.

THE COURT: | don't. Listen, M. Napoli

I"'ma judge. | issued an order. The order said 20
days. It's not between you and the City; it's ne.

You want a request for an adjournnent? Cone see ne.
I want to know the position of the other side. | didn't hear
any request for adjournnent.

MR NAPOLI: | believe, your Honor, we submitted on

Friday a letter which you so ordered to this conference.
THE COURT: That's rather late. That's nore than 20
days, wasn't it? WIlIl, maybe not, maybe not.
MR NAPOLI: Your Honor, in our cases there were
SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
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several law firns.

THE COURT: But you are anticipating, you are
anticipating not doing what | asked you to do. Don't wait
until the last mnute.

| didn't provide for an interrogatory, short formor
ot herwi se. You have your conplaint. You don't need to ask the
Gty what your client did.

MR NAPCLI: Your Honor, in the one case we served, we
have particularized in the conplaint what you asked for in the
Cct ober 6th order

The other cases that were served are in State court,
so there was nothing to particularize.

The others that we filed in federal court have not
been served, so with respect to our firmwe think we are in
conpliance with the order, your Honor

You said you can anend the pleadings or a bill of
particulars. W told the defendants we planned on giving a
bill of particulars to which they responded federal court
doesn't allow a bill of particulars.

| understood, | believe |I understood what you neant,
your Honor. An interrogatory would have been four short
guestions and we woul d answer them and we could do it rather
quickly in 24 hours. They wanted to wait, your Honor, unti
t he new counsel came on board and to this conference before we
had a procedure by which to straighten it out.

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
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| understood fromthe order it was one or the other
The conpl aints, thenselves, that we have been serving are 100
pages long. W are killing trees.

If we can get the specific questions that are needed
fromthem we can give specific responses that woul d be
agreeable to both. It will be one page instead of 100 pages
served; that's all we were trying to acconplish by waiting for
Lat ham and Watkins to cone and to have this discussion in court
with your Honor.

By no neans were we trying to delay or have any del ay
tactics with the defendants. W have been getting along with
them and we have net with them several tines, have a proposed
case managenent order which they had signed off on and then
asked us to wait before --

THE COURT: M. Napoli, what date do you want?

MR NAPCLI: Your Honor, | need a week at nost.

THE COURT: Ckay. A week fromtoday all plaintiffs
with respiratory injuries, | want the particulars either by
amendnent or by a bill of particulars that | will read as a
suppl enent to the conpl aint.

I want to know when these peopl e worked, where they
worked. Injury under state lawis two faceted: One is when
t he noxi ous fumes existed and were breathed; the second is when
injuries becanme nanifest.

I want to know how many days peopl e worked, where they

SOUTHERN DI STRI CT REPORTERS, P.C.
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wor ked, what they conpl ai ned were the days that the occurrences
occurred, and when they discovered their injuries, and what
they think they are going to be. The last you may have sone
difficulty in answering, because a |ot of people may not know,
but you can cover that, M. Napoli, by finding what is known
and is not known.

So, | will give you a week fromtonorrow.

MR NAPCQLI: Thank you, your Honor.

THE COURT: Anybody el se?

Yes, sir.

MR CARRAGHER: Yes, your Honor. Andrew Carboy from
Sul I'i van Papai n.

Your Honor, for reasons unknown to ne, we did not
receive your Qctober 6th order until Friday when Flem ng Zol ack
faxed our office a letter asking us what we intended to do
about your Cctober 6th order.

At that point, we put pen to paper and wote to the
Court by letter dated October 26th, which we hand delivered the
ot her day, discussing our conplaints and seeking --

THE COURT: Faxing is better than hand delivering.

Call nmy secretary and | et her know you need to fax.

MR CARRAGHER: Certainly.

THE COURT: If you fax, don't sent any hard copies.

MR CARRAGHER: Certainly, your Honor.

In any event, we have very clearly -- we represent

SOUTHERN DI STRI CT REPORTERS, P.C.
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essentially nothing but firefighters. W very clearly
articulated that all of our plaintiffs were present at the
Wrld Trade Center site well before the Septenber 29th date
that confers jurisdiction upon this court per your Hi ckey
deci si on.

In addition, we have specified the nmedi cal diagnosis
that each of our clients has received. Mst often that is
reactive airway di sease or asthna.

And we have also alleged with particularity that our
clients were exposed fromthe nmoment they got on site working
forward fromthe Septenber 12th through Septenber 13th or even

the Septenber 11th date of arrival throughout their duration at

the Wrld Trade Center site.
Again, these gentlenen are all firefighters.
THE COURT: So, you essentially conplied.
MR CARRAGHER: Weéll, that's what the purpose of ny

letter was to the Court. | wanted to see if the Court would
deem such pl eadi ng sufficient.
THE COURT: |'mnot going to do that. | can't.

MR CARRAGHER: All right.

THE COURT: But you should be able to know. If you
feel you have conplied, then you are in conpliance.

MR CARRAGHER: All right. Thank you.

THE COURT: Subject to any notion by the defendant,
but I amnot going to review conplaints and | et you know.

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
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MR, CARRAGHER: All right. Understood. Thank you.

THE COURT: M. WIIianson?

MR WLLIAVSON: | don't know if you wish to have --

THE COURT: One minute, ma' am

You are you next, M. WIIlianmson, then you go.

MR WLLIAMSBON: | don't know if it's appropriate for
ne to respond to what M. Carboy just said.

THE COURT: Sure.

MR WLLIAVSON: In actual fact, his letter, which is
dated COctober 26th, doesn't do what he just said. In actual
fact, it tells your Honor that your Honor's order doesn't apply
to the cases that M. Carboy is handling within his law firm
Sul I'i van Papai n.

THE COURT: He's now telling ne that they do conply.

I'"mnot getting intoit, folks. I'mnot going to
resol ve di sputes today. You know, because are you the | awer,
if you feel you have done it, you have done it; if
M. WIlianmson feels you haven't, he's going to make a notion
to dismss, but take note of it. You don't need a nmotion to
dismss to rem nd what you need to do.

MR CARRAGHER  Yes, sir.

THE COURT: And you can talk with M. WIIlianmson, and
maybe he has a point for me to consider and then you wl |
change. You have tinme now to fix things up.

MR CARRAGHER: W'l have further conversation with

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
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hi m

THE COURT: The lady in the back

M5. WERTHEI MER  Robin Wertheimer for 45 plaintiffs.

This is the first | am hearing of your Honor's QCctober
6th order. As nuch as | would like to conply, | woul d need
nore tine in which to do so. | was not faxed this order,
never received it.

THE COURT: Were you present the last time we were
t oget her ?

MS. WERTHEI MER©  Yes, | was, your Honor

THE COURT: You know that Sullivan Papai n becane
l'i ai son counsel ?

M5. WERTHEI MER: | ndeed, | do, your Honor

THE COURT: Did you have discussions with Sullivan
Papai n about getting you notice?

V5. WERTHEI MER. | thought once | signed --
THE COURT: Nothing is automatic. |f you don't get
notice, you nake sure you get notice. |It's your job to follow

up and nake sure you are on the |ists.

| need to have a very short |ist of people that ny
of fice needs to send things to. W have no staff. W have a
secretary, a deputy, calendar clerk and two |aw clerks for
about 350 cases, a lot nore if you count each one of these.

| can't doit. |If | don't get the cooperation in this
track, | will do sonme ordering and none of you will like it.

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
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But everyone here, it's your job to nake sure that you
are on the right lists and that there are procedures. This is
not going to be a State court proceeding and you are going to
find out about this very, very fast.

You have one week to conply, a week from tonorrow.
There will be no extensions. Hear up. There will be no
extensions. Do it.

Are there any service problens that | shoul d hear
about? |'msorry for lecturing. | don't want to do this. |
can't run this case without your cooperation, but | don't want
to be privy to what is going on again

Are there any probl ens about effectuating service,

M. Napoli?

MR NAPOLI: Your Honor, | think that M. Tyrrell has
now joi ned the case. | can discuss with himpotentially
serving the defendants through a designated agent as opposed
goi ng through the Secretary of State, which takes a while.

We have done that in other litigation and maybe we can
| eave that for the next conference and give us tinme to discuss
it.

THE COURT: To the best of your ability, M. Tyrrell
woul d you tell your clients that they need to be served, and
they will be served one way or another, and they should make an
appoi ntnent to be served in a gentlemanly way? And if you
can't get such cooperation, please tell M. Napoli so he can

SOUTHERN DI STRI CT REPORTERS, P.C.
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nmove swiftly alternatively.

MR TYRRELL: | wll, your Honor.

THE COURT: Are there any Hague issues in this case?
Hague international service? | don't think so.

Then we have this issue, itemfour, on |late notice of
cl ai ms.

| have been educated on this issue and | think there
is reason why you want to have a |late notice of claimprocedure
in the State court.

| refer to the Sullivan Papain letter of Cctober 25.
The proposed resolution won't work because | can't stay the
State court proceedings, but | am anxious to work out sonething
different.

Because of the uncertainty in New York |aw, the case
| aw stating that a cause of action begins on the issuance of a
noxi ous funme that sonebody breathes, and the statute of
limtations, Section 214(c) of the CPLR, which provides that
the cause of action arises for statutes of |imitations purposes
when injury occurs or when it shoul d be discovered.

We have two points of accrual. And | can understand
why the plaintiffs want to protect thensel ves, whichever way it
goes. If we have two different causes of action, two different

clainms stated in court, it's going to be very difficult for me
to adm nister.
Now, if the lawsuits that are dealt with in H ckey
SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
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were premature and a late notice of claimis being filed, |
think the clai msubsunmed in H ckey has to be disnmssed, and it
has ram fications with regard to what | had held was a federa
claimfor relief and what | held was a state claimfor relief.
And, frankly, | don't know how to solve the problem

So, notwithstanding nmy attenpt at a resol ution,
think I was premature, and | think what needs to be done is
careful |abeling.

M. Shaffer, you are as nuch an expert at this as
anyone. Does the lawrequire a lawsuit to be filed within a
set tine period after the notice of claimis filed?

MR SHAFFER: It alnpst works in the opposite
direction. There is a mninumtine period that one needs to
wait before the action can be comrenced. The
one-year - and-90-day statute of limtations that | believe we
are all working under would certainly apply regardl ess of when
the notice of claimis served.

The late notice of claimnotions were subnmitted, let's
say, on day 100 -- one year and 90 days would still apply and
be running during that tinme in terms of comencing the action

THE COURT: | held earlier that the late notice of
claimhas to be renoved and filed in this court, and that
ruling puts into jeopardy what M. Carboy has pointed out are
the rather straightforward provisions.

MR SHAFFER | believe he has two concerns: One is

SOUTHERN DI STRI CT REPORTERS, P.C.
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the issue of jurisdiction under H ckey, and the second was
jurisdiction under 50(e)(7) of the general principle |aw

THE COURT: General special |aw 50(e)(7) that provides
that all applications for the late service of the notice of
claimshall be nade to the Supreme Court through the county
clerk.

One woul d think that a rempbved case to a federal court
woul d qualify, but given the statute, | can understand why the
plaintiffs feel they nmust file a late notice of claim

MR SHAFFER. There is sonme potential anbiguity, your
Honor .

THE COURT: What | think should be done is to
stipulate that a lawsuit should not be filed until there is
some kind of clarification, because once the lawsuit is filed,
potentially it has to be brought over here and consoli dat ed
with an earlier claim

MR SHAFFER. My concern with that, we can't stipulate
to extend the time. W are beyond the statute of limtations.

THE COURT: So the lawsuit must be filed w thin when?

MR SHAFFER. A year and 90 days. And when | say
can't stipulate --

THE COURT: What do you propose shoul d be done?

MR SHAFFER. Well, ny concern, obviously, is that as
M. Carboy pointed out, subject matter jurisdiction cannot be
wai ved or stipulated to.

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300
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THE COURT: Correct.

MR, SHAFFER: One thought was that the late notice of
claimnotions can be made in State court. This is sonmewhat in
conflict with what your Honor was just saying earlier with
regard to Hi ckey. The jurisdiction under H ckey is that these
are basically pre-action proceedi ngs and one could view them as
not falling under, not being relevant; yet with regard to
H ckey and those jurisdictions, since they proceed on not the
accrual of an action but the filing or commencenent of an
action, they could be filed in State court. Once a decision is
rendered there, they could properly be comrenced in federal
court.

THE COURT: | would like to follow that procedure,
even though | haven't done it before.

M. WIIlianmson, you have been active in noving agai nst
sone of those. How do you feel about this?

MR WLLIAVMSON: W take no position on it, your
Honor, because these particul ar cases and the Cctober 25th
letter --

THE COURT: You have somewhat of a different statute?

MR WLLIAVSON: Yes, that is correct.

THE COURT: What does your statute say?

MR WLLIAVBON: Qurs, you have the 60-day waiting
period, you have to file a notice of claimwithin a certain
tinme limt under the consolidated | aws, then you have to wait

SOUTHERN DI STRI CT REPORTERS, P.C.
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60 days before you can bring an action
As your Honor may recall, in Freedl ander, anong

others, we noved to di sm ss because they had not waited the

requisite tine period and your Honor ultimately granted the

notion. And there were others like that, there were others

where they did follow the statute, but there were many where
they did not.

THE COURT: | know there were sonme where | allowed the
|ate notice and others where | didn't.

MR WLLIAVMSON: That is correct.

On those where you didn't, we urged plaintiffs in
t hose circunstances, as well as those as to which we thought we
had a dispositive winning notion, to take advantage of the
Vi cti m Conpensation Fund rather than, if we were right, wait to
have their case dism ssed on the notion

THE COURT: |Is there a section |ike General 50(e)(7)
that applies to the Port Authority.

MR WLLIAVEBON: No, not |like that, your Honor

THE COURT: So there is no foreign designation at
i ssue?

MR WLLIAVSON: That's correct.

And we are taking no position on this, trying to stay
out of it. Wuerever it involves the Port Authority, we step in
and try to advise the Court and, where we can, be hel pful to
plaintiff's counsel, where they haven't conplied with the

SOUTHERN DI STRI CT REPORTERS, P.C.
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st at ut e.

THE COURT: Well, | think for the Port Authority, |
|l eave it to counsel to decide which court is which.

| believe in all the situations we need to revi ew what
goes on after the Suprene Court or | rule one way or the other
on the issue. |If the rule is that the late notice is not
allowed, | will abide by the state rule. O course, if the
rule is that it should be allowed, the next step is to file a
| awsuit and then we need to di scuss what should be done with
t hat .

So, | will let the City and the Port Authority deal
with the prelawsuit stage and take note of the case after it
hits the lawsuit stage, and | don't know if | can do better
t han that.

| amnot entirely satisfied with that ruling, but I
don't know what else | should do.

M. Carboy, do you have any suggestions?

MR FLORI ANl : Your Honor, Frank Floriani for
Sul I'i van.

Your Honor, we believe that under the | aw we can have
the lawsuit pending and still nake these notions, if you would
like us to further brief that.

THE COURT: \Wich notions?

MR FLORIANI: These notions for these |ate notices of
claimin the State court.

SOUTHERN DI STRI CT REPORTERS, P.C.
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THE COURT: If they're in the State court, they should
go to the State court just?

MR FLORIANI: No. | took it to nmean that you thought
that, perhaps, the cases that we had brought were prenature.

THE COURT: |'mnot going to nake any rulings at this
point now | don't know if they are or not.

Certainly, if you are going to have a manifestation of
an injury, you are going to want to conbine the two | awsuits.
You can't have two | awsuits based on the two noxi ous fumes. At
sone point, they are going to be consolidated.

| think if, if all counsel, interested plaintiffs and
def ense, are aware of what is going on, any discovery is going
to be had in this court, and there is no reason why the
di scovery can't enbrace both lawsuits. | don't think | need to
preside over adjudications and whether a late notice is or is
not appropriate.

Al right. W're onitemfive.

I amnot ruling on the case nanagenent order, because
| want to deal with items six and seven first.

What are the pending notions to dismss? Can they be
identified for ne?

MR WLLIAMSBON: | think there aren't any, your Honor

THE COURT: There are not?

MR WLLIAVSBON:  No, but for purposes of the agenda.
It was to apprise the Court as well as plaintiff's counsel that
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such notions at the appropriate time will be nade.

Qovi ously, we need to have --

THE COURT: Wat are you thinking about?

MR WLLI AMSON: At present, we see at |east four.

THE COURT: This will not be binding on you. Just
give nme a heads up.

MR WLLI AMBON:  Thank you, okay.

First, of course, notions addressed to the pleadings.
Unl ess they are inproved or changed, we would say fromthe
present status of sone of the conplaints, we believe that sone
of themfailed to state the clains they purport to state.

We al so have the dispositive notion on behal f of our
clients with respect to out-of-possession | essee.

We have al so, on behalf of the clients, dispositive
notions to dismiss the cases, all of them that is on the
grounds of two state imunity statutes.

And | ast, your Honor --

THE COURT: \What are they?

MR WLLIAVBON: There are two of them your Honor, in
guestion. One is the Disaster Preparedness Statute and the
other is the Defense Energency Act. They are both creatures of
state | aw

THE COURT: G ve me a word about each.

MR WLLIAVMSON: That, in circunstances such as this,
where there is an energency and a disaster, if people rush in
SOUTHERN DI STRI CT REPORTERS, P.C.
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to help or do anything to help, in the case of one of our
clients, the | essee gets out of the way when the City decl ares
a state of energency as it did, and the State of New York
decl ares an energency and says we are taking over Gound Zero
W're going to try to rescue anybody that may still be alive.
We're going to also | ook for remains, and do renmoval and cl ean
up, and look for evidence of crinmes and, so, you either get out
of the way and/or assist. And in such a dire circunstance,
there are two state statutes that contenplate it and provide
for imunity.

THE COURT: Do you need di scovery?

MR WLLIAMSON:  No, not on those, your Honor

THE COURT: What do you do? You file an answer that
all eges all these things and nove?

MR WLLIAVSON: Wt nmake a motion. |It's a matter of
public record that the mayor of the City of New York and the
governor declared states of energency on Septenber 11lth, so we
beli eve we can nake those notions w thout discovery.

THE COURT: But you woul d have to prove, | think, that
all the things that you did, which are clainmed to be
acti onabl e, were done under the enbrace of those statutes and
t hose rulings.

MR WLLIAVBON:  We think, actually, your Honor, that
when you | ook at the exact |anguage of both statutes, it is not
possi ble for us to have been sued w thout having conme in under
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t hose statutes, because otherw se we did nothing and,
therefore, can't be sued for that. W have thought it through
your Honor.

THE COURT: Your thinking is, |I'msure, nore
sophi sticated than mne, and you will do what you think is
right. But hearing you, | think you need an answer first and
you possi bly can nove sinmultaneously with the answer; or you
may need sone di scovery, and you may want to ask me about
priority in conducting discovery on that narrow issue.

MR WLLIAMSON: | can tell, your Honor --

THE COURT: You have to nmake that decision

MR WLLIAMSBON:  Yes, your Honor, and we will bear in
m nd your thoughts.

There is also the doctrine in federal immunity, and we
bel i eve under that OSHA has supervisory responsibility for
worker respiratory safety, as it was delegated to themto by
the Gty of New York, that we are entitled to federal immnity
as are other defendants.

THE COURT: You have raised those issues. | have
ruled that | thought it was premature, and | think there also
felt that | needed additional facts that had to be suppli ed.

| would be synpathetic to linmted issue discovery, if
you want to nake the notions or you can educate ne that you
don't need it.

MR WLLAI MSON: We appreciate it, your Honor

SOUTHERN DI STRI CT REPORTERS, P.C.
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As we have thought about it, first of all, we raised
it initially as we discovered these facts in the notice of
renoval , and then brought to your Honor's attention the actual
full text of inside the green Iline.

We do think, your Honor, on that, at |east our present
t hi nki ng, and obviously we need to give Latham and Watkins a
chance to look into it and evaluate it as well. W do think
there is a possibility we m ght need discovery, but | should
tell your Honor on the first two state statutes we are al ready
well down the road. W have al ready nade these notions under
the two state statutes about which | just told you.

Justice Stallman in Suprene New York al ready heard and
consi dered whet her di scovery was needed and said it wasn't. o
ahead and nake the notions. And we have done that and the City
has done it.

THE COURT: Justice Stallman is an excellent nman, and
| know himand we have conpared notes, but | have nmy own vi ews
and | express them

MR WLLIAVBON: | just wanted to be sure that your
Honor at |east knew that he had the notions.

THE COURT: And practice under the CPLR is also
different.

MR WLLI AVSON:  True.

THE COURT: He also has certain benefits in an easier
interlocutory appeal than we do, and | am concerned as well on
SOUTHERN DI STRI CT REPORTERS, P.C.
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the record that we have.

Are you finished with your renmarks?

MR WLLI AMSON: Yes, your Honor

THE COURT: | will just address to plaintiffs and
defendants, | just want to say a word why | think it is
advi sabl e to advance the discovery on this issue, if
M. WIlliamson and M. Tyrrell think it's advisable.

It seems to me that whether | rule in favor of the
def ense or against the defense, this is a kind of basic issue
that needs to be ruled on. | do not see any benefit by
post poning the issue until lots of noney and effort are put
into the case, only for the possibility that at the end of the
gane deciding that the defense is apt to prevail

| think it's inportant for everyone that these
def enses be ruled on early and that was nmy thinking also in the
airlines case. | advanced the date of the notions for
chal | engi ng the existence of duty in that case. It is
i nportant that noney not be wasted. These cases are so
expensive. |f we can explore a defense and deci de one way or
t he ot her about the defense, it pays.

Whi ch brings ne to the next topic.

There are sone class actions and Ms. Werthei mer just
tal ked about 45, 50 plaintiffs. There are other class actions
in here. And | issued an order which raised sone questions
about the class action aspect of these cases in respect to the
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De Virgilio case, and | asked that cause be shown.
Unfortunately, | made a mi stake and said it should be done
bef ore Novenber 22. | had in mind this Mnday, |ast Friday,

actually. But we are where we are.
Who would Iike to discuss the advisability of the
cl ass action?

M. Napoli?
MR NAPCLI: Yes.
In your order, | didn't see a deadline. |'msorry,

your Honor, for proposing the basis, but you know | am prepared
to talk briefly about the De Virgilio conplaint and who it
purports as to represent. W think it's appropriate (B)(2)
class potential, a (B)(3) class, in that it's seeking nedica
nonitoring for those.

THE COURT: Look at my order of Cctober 13, paragraph
t hree.

MR NAPOLI: [I'msorry

| have received alnost all of your orders. | have not
received the 13th, your Honor

| have the order that discusses De Virgilio.

THE COURT: Al counsel, every one of ny orders is
posted. There is a nunber 21 MC 100. Everything is on the
Wb, that Wb site shoul d be checked.

Have soneone in your office responsible for checking
it daily. W wll endeavor to put everything on there.

SOUTHERN DI STRI CT REPORTERS, P.C.
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| also want to tell you that Robin Efron has becone ny
law clerk as of October 1, and just as sone of you need a bit
of a learning curve, so do | each tine | have to do one of
these, and certainly Robin has had to have one. And it's not
al ways easy.

So, to the extent that sonme of the goofs have been our
responsibility, | take responsibility with respect to that. W
will try to do a better job, and certainly we will try to do a
better job in posting to the Web and in nmaking sure that we get
our orders out early.

| need one liaison counsel for the plaintiff and one
for the defendant, so you can nake appropriate notification and
| depend upon you, who have better staffing, to get the word
out to everyone.

M. Napoli?

MR NAPOLI: We believe that this is an appropriate
nonitoring case, that there are several nonitoring prograns in
pl ace now that were provided by the federal governnent, but
they fall short, far short of providing the monitoring that the
peopl e who worked at the site are going to need now and in the
future.

And we have experts that will, at the tine of
certification hearing, be prepared to outline to your Honor
what that nonitoring programis

We al so have retained preem nent experts in the area
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of class certification, who believe that a (B)(2) or (B)(3)
class is appropriate, especially where here you may have a
potentially limted fund that woul d have to sonehow be
all ocated, not only to present victins but those in the future
that we all know fromthe studies are all going to cone around.

W woul d hate to see that those people in the future
were | eft enpty handed because they were the last to the
cour t house.

THE COURT: Well, you are asking for dammges, as you
are --

MR NAPOLI: Yes, we are, your Honor.

THE COURT: -- dependent on the particular inpacts of
each plaintiff, you will have to go by (B)(3) and not by
(B)(2). And | hear you in expressing a need for relief in two
aspects. One is noney, the other is a type of nonitoring
programthat would require equitable intervention at an early
date and is largely, | think, independent of any issue of fault
or responsibility.

A di saster occurred, the Governnment, you are arguing
they should step in. And since health is affected and possibly
conproni sed, there should be nmonitoring prograns.

I don't think | have the capability to address that
issue. It's a different issue fromwhat | have and | think I
amreal ly beyond capacity in dealing with all the cases. And
have been open to transfer all these cases to nme so | can keep
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them al | coordinat ed.

| don't hold open the prospect of being able to dea
with (B)(2) relief, except at the end of the case where it
woul d be an adjunct to everything el se.

| really regard all these cases as actions for noney
and to a limted pot, for the nost part. And so | don't think
it's a (B)(2) case. | think it's outweighed by the (B)(3). |If
it requires issue -- it requires notice to everyone.

Apart fromnotice, even though there are a |arge
nunber of people, there is alimted field. It would be very
appeal ing for ne, because never mnd the prospect of trying to
get all these cases into a settlenment node relatively early, to

have one counsel representing all the plaintiffs. It would be
a wonderful luxury to have. | think the prospect of that is
smal | .

And as long as we are going to have a committee of
interested | awers, | think the better practice and the easier
practice to regulate, and the practice that is nore reflective
of really the individual interests in ternms of individua
injuries is nuch better served by each plaintiff having his own
case or her own case in this court.

For themto be consolidated in cases or test cases or
the like, I do not think that | can manage effectively class
actions mxed with individual actions and | don't see it. But
| haven't read the papers and | don't want to make any rulings

SOUTHERN DI STRI CT REPORTERS, P.C.
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unl ess | see the papers.

MR NAPOLI: Well, your Honor, we understand that
there is a difference between a nonitored claimand a persona
injury class, and we did conbine themin the one class action.
As di scovery proceeds, which, if both remain, would really be
subj ect to sone of the discovery that takes place

We believe that in nmonitoring, in a nonitor case al
fault is at issue. Wile there was the initial event of
Sept enber 11th, as tinme went on, the scene changed froma
rescue and recovery operation to a construction and denolition
operation, and in that regard, there is statutory fault not
only to the owners of the premnmises but to the construction
conpani es that were involved at the scene to take care of not
only their workers but the subcontractors and day | aborers that
were on the scene.

THE COURT: | can't say that the |lawsuits are subject
to notions to severe at this early point. Wat | can say is
that in my reading of this conplaint, | cane to the strong
view, but not decided view, that the individual action
predom nate. |ndividuals should predom nate.

And as long as | have this view, it's going to be very
difficult for ne to certify a class action. | do not see the
value in relation to ny need to nanage all these cases to
create a program of class issues to be discovered. | think
it's a digression fromwhat | really need to do.
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And, again, | will exam ne the papers, but mnmy review
of where we are now leads ne to feel that this is not
appropriate for a class action.

And, furthernore, that if you do want to advance the
i ssues, | would rather take notions based on the pleadi ngs
alone in relationship to all the other cases | had before
authorize any limted class discovery.

MR NAPOLI: Okay. Well, | think, your Honor, we
woul d need sone |imted discovery in order to prove our
nonitoring claim

THE COURT: That's a point, but I'mnot going to
advance it. You may have a conpelling need. | understand your
point. People are in this nei ghborhood and they want to know
about the air they breathe.

There are active governnental issues on this. The
senators of New York have proposed | egislation on this issue.

There may be basis for court equitable actions. | wll just
give you fair warning, | don't feel | have the capacity to do
it.

MR NAPCLI: | understand.

THE COURT: If you really are interested in that, you
m ght explore it with M. WIlianson and M. Tyrrell, and | can
talk with Chief Judge Mikasey and maybe we can severe those
issues and give it to another judge. | amnot able to nanage

them and | have the belief, notw thstanding the inportance of
SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300



OCoO~NOUITAWNPEF

NNNNNNRRRRERRRRRRR
ORWNRPROOONOUAWNRO

35

4asf9llc Conf erence
the health issues, that there are many other issues that are
i nvol ved here al so of paranount inportance.

Peopl e suffered irreparably by reason of the events of
Sept enber 11th, 2001. They have chosen to cone into this court
rather than into the Victim Conpensati on Fund. They have t hat
right at comon | aw and Congress authorized it specifically by

statute. And | feel | have been charged to nove those cases as
fast as they can be noved, including the respiratory cases.
That's my charge. | take it very seriously and | will try to

work as hard as | can to do that, but | have to be open with
you. However conpelling and inportant, if | got involved in

this separate issue, | just think it would be too nuch of a
digression in what | regard as ny primary responsibility.
MR NAPQOLI: | understand, your Honor.

As part of the people that | represent, a |arge nunber
of those people are people who were ineligible for the Victims
Conpensation Fund, or turned away for one reason or another as
being ineligible, and included in there are a nunber of people
who are Latinos, who were day | aborers, who were on the scene
wi t hout adequate respirators, have no insurance, were paid
m ni num wage.

THE COURT: That they are Latinos is of no particul ar
i nterest whether they are white or black, yellow or red, Latino
or European, Jew, Gentile or Muslimis of no concern to ne.

MR NAPCLI: Excuse nme. | didn't nean there to be
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any.

But those people are in need of some nonitoring
programthat there is not and there is none out there. W
really believe that we can have limted class discovery that
will not overwhelmthis court with notions or practice that
will --

THE COURT: As long as fault is an issue, it will not
happen. It will be subnerged into everything else that is
goi ng on.

Okay. Think about what you want to do. |f you want
to go ahead, nake a notion to certify a class and whatever.

You need, you don't need any discovery. Al the information is
in the public record. You can present it by an offer of proof,
and defendants who object to a class action can nmake their
notion, and whatever rulings | nake, they will be subject to
reopeni ng anyhow, because all my rulings on class issues are
subj ect to reopening and re-exam nati on anyhow.

| just give you fair warning of how | regard these
issues at this point. | could be persuaded differently.

MR NAPQOLI: Hopefully I can persuade your Honor

THE COURT: Al right.

I"mup to nunber eight, unless | should go back to
five.

I's there any reason to go back to nunber five, the
case nanagenent orders?
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As you know, | have different classes, different
categories of cases. There are nore than 100 claimants in
these respiratory injuries. There are about 75, | think

personal injury wongful death cases. There are property
damage cases. Port Authority is a plaintiff and a defendant.
Port Authority clains that it was the negligence of the
airlines and the Aviation Security Agency that caused it to
lose its buildings and, of course, it's being sued as well.
There are subrogations. There are direct property actions.

We are in the process of creating several separate
tracks because the consolidations and the coordinati ons have
been too general

| want to give you a heads up of sonething el se al so

The Transportation Security Adm nistration and the
responsibilities that Agency has in the natter, | don't believe
it will affect the work at the site, but it will affect other
parties that are interested, in one way or another it wll
af fect everybody. All discovery by the airlines and the
aviation security conpani es have to be filtered through the
Transportation Security Adm nistration. The filter is to find
out if anything is what is called sensitive security
information or SSI. If it is, it can't be disclosed except
under redaction or sunmmary.

The process is very slow. W have been stopped in
di scovery for about alnobst a year. M. WIIlianson, | think
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about a year?

MR WLLIAVBON: Yes. | think we have actually passed
the one year mark, your Honor. Yes, are you absolutely right
in that area.

THE COURT: The work with the Transportation Security
Adm nistration will go to a final determ nation unless there is
resolution. An appeal fromthe final order of the
Transportation Security Adm nistration goes not to me, but to a
Court of Appeals in which the party resides who does busi ness,
the District of Colunbia or one of those other courts of
appeal. So it nmay go to the Second Circuit, it may go to the
Ninth Grcuit, | don't know.

| have offered to be a nediator, hoping to help
resol ve sone of those disputes and get discovery underway, and
it my be that | will be. But a snail goes faster.

Now, what occurs to ne is that the conplexity of all
t hese cases conpeting for a limted pot presents a unique
situation that | think may be unparalleled in our judicial
history. And the prospect is litigation beyond perhaps our
useful lifetimes or at |east sone of us, ne. | see sonme other
peopl e who have just as few hairs.

And | think we have clients, what do we do with this.
We can litigate this and proceed and it will be very
unsati sfactory to everybody; or we can try to figure out
sonet hing different and nore creative.
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| have made these remarks to the 21 MC 97 group and
have attached themto this agenda as well. M. WIIlianson now
has heard it and will read it.

But | amvery serious inthis. It's going to be a

very conplicated business, and | have the optim stic hope that
a very good set of special masters can work with the varying
groups and create the possibility of settlenents. It's going
to be particularly difficult here, because with respiratory
injuries, we have a trenendous variation; sone people have

al ready suffered, sonme people are beginning to suffer, sone
people worry that they will suffer years |ater and perhaps, God
forbid, they pass it on to their children yet to be born

So it is very difficult to value the cases.

And without the ability to value the cases, it's hard
to cone forward with anything neaningful. That is one of the
reasons, M. Carboy, that | wanted to have better definition
early in the gane, so that we can start thinking about val ues
of the cases.

| have talked to two people about the possibility of
bei ng nmedi ators in these cases. Wuat | want is a panel of a
few peopl e, of distinguished reputation, who have experience in
settling and have an ability to becone invested in the process
of settling. | want their egos on the Iine, which neans people
who shoul d have strong egos.

I'"mnot |ooking for the picture of the nedi ator who
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sits back and is responsive. |'mlooking for a nediator who
can nmake things happen. The best person | know for this former
judge of this court, former professor at Col unbia | aw school
former | egal adviser to the Departnent of State, and now a
fell ow of the Hooper Institute in Palo Alto, a professor at

Stanford is Abe Sofaer. | have tal ked to Abe, and subject to
acceptance by the varying people here, he would be willing to
do this.

| have al so talked to a young person, who just |eft
the Wiite House, where he served as senior policy adviser to
President Bush. He was active in witing the |egislation that
gave rise to the Victim Conpensation Fund, and now is a senior
partner at Kirkland and Ellis. H's nane is Jay Lefkowitz. And
he al so woul d be interested to do this.

| wanted soneone who has a firm | want soneone with
staff, who could becone invested in the process as well. And
want ed soneone who coul d work with Judge Sofaer, if he would be
accept ed.

Kirkland and Ellis represents United Air Lines and
maybe one or two other parties, but | don't think they have
any, and they represent Skidnore, the architectural firm have
done sone work, and | don't know if this would disqualify them
or not. Jay, hinself, has not done any work for that firm

And you can explore it sone nore, so that's another
person. And then there is sonme nore that's been reconmended.

SOUTHERN DI STRI CT REPORTERS, P.C.
(212) 805-0300



OCoO~NOUITAWNPEF

NNNNNNRRRRERRRRRRR
ORWNRPROOONOUAWNRO

41
4asf9llc Conf erence

| thought another excellent person mght be, if she is
willing to do this, mght be Pat Hynes, who is of counsel to
M| berg Weiss, to represent the plaintiffs, because | want
soneone who has done work with plaintiffs, and | would be
willing to accept any other recomendations from any of you.

If you want to submt this informally or in any other way, |
would like you to talk about it. | would Ilike you to explore
this idea.

It's premature, and | concede that it is, but | have
been at this now a year-and-a-half, and the prospect is too
many years to count, and we are not providing relief for people
when we engage in this the kind of a process. Nor is it
heal t hy for defendants, because all of us have to get beyond
Sept enber 11t h.

So | want to preach this. | think it's so inportant
to deal with these cases in untraditional ways to get to the
resolution, to talk about them W are going to neet, when is
it we have this informal conference, Robin?

THE DEPUTY CLERK: | believe it's Novenber 30th. Let
nme check.

It's Novenber 30th at five p.m

THE COURT: It's going to be informal. [t's not going
to be on the record. | would Iike to have a snall group

I would like all the interested representatives.
M. WIllianmson is going to come, | know, and | need at | east
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one fromthe respondent plaintiffs to be involved in this
process, one or two. Try to leave it not nore than two and try
to exact a discipline.

| think the Gty needs to cone, M. Tyrrell
M. Shaffer.

MR SHAFFER:  Your Honor, captive does have an
interest in that, we would like to there as well.

THE COURT: You need a limt.

MR SHAFFER | under st and.

THE COURT: | think you need to start talking with
Desnond Barry, who represents the airlines, and Mark Miller
the |l ead counsel for plaintiffs.

And | think, | would Iike you to do a lot of inform
di scussi on about this anbngst yourselves and with others,
because the nore | think about it, |I think it's our only way.
And if we go about doing this in a good way, | think we can

break these cases this year on Robin's tenure. That's what |
woul d like to do.

That's it. |If there are any comments, anybody want
to? You don't have to
We need to set another date. | really would Iike you

to bring your pleadings up in the ways | have suggested, and
break up these l|awsuits or advance the class actions, but we
cannot have multiple plaintiffs represented by single counse
inasingle pleading. | can't admnister it. W found that
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out before. | will carry forward.

I[t's now October. Wiy don't we nmeet in md Decenber?

If we do it Monday, Decenber 20, it's the week of
Christmas. Can we do it? | may be away before then.

Decenber 20, let's do it at three o' cl ock.

Are there any other itens for the agenda.

MR NAPQLI: Just one question, your Honor.

Are the conferences for 21 MC 97 also on the Wb site?

THE COURT: Yes.

MR NAPOLI: We would like to appear at those.

THE COURT: Yes. And just nmake yourself known.

They're essentially three tracks |I'mworking on, but
there will be nmore, four --

THE DEPUTY CLERK: Actually five, because we are
splitting off the property.

There are five tracks. There is you all, 21 MC 97 is
about to be split into another naster cal endar. W' re breaking
off the property danmage tract from21 MC 97, that will be its
own.

Then there is the Zurich case, which are the insurers,
and then there is the Egis case which is separate nmatters
i nvol ving World Trade Center 7.

So, those are all the different tracks.

The insurance cases is a dispute anong the insurers of
the Wrld Trade Center and the | essees, the Silverstein
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interests and the Westfield interests. And it's essentially a
coverage di spute between the insureds and the | essees, and the
Port Authority, and a dispute anong the varying reinsurers.
It's a case that | thought was different and, therefore, it
shoul dn't be handled by nme, but | was then reninded that since
the insurance is the cap of the liability. | need to take
those cases as well and so | have them
And | am naking this speech or | nade this speech to
each one of these tracks, because one way or another, they have
got to be separate and they have got to be brought together
each has separate features, each has common features.
Al right. Thank you all
Have a very good Thanksgiving. | will see you in
Decenber .
0G0
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